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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: FIRST JUDICIAL DEPARTMENT 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X  
KAREN GRAVANO, 
                                                      Plaintiff-Respondent, 
 
                                -against- 
 
 
 
TAKE-TWO INTERACTIVE SOFTWARE, INC. and 
ROCKSTAR GAMES, 
                                                      Defendants-Appellants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X  
 

STATEMENT PURSUANT TO CPLR 5531 

1. The Index Number in the trial court was 151633/2014. 

2. The full names of the parties are Plaintiff-Respondent Karen Gravano and  
Defendants-Appellants Take-Two Interactive Software, Inc., and Rockstar Games, Inc. 

3. The action was commenced in the Supreme Court, New York County. 

4. A Verified Complaint was filed on February 15, 2014 and served with a summons on or 
about February 25, 2014.  An Amended Verified Complaint was filed and served on 
March 28, 2014.  No answer has been served. 

5. Plaintiff-Respondent seeks damages and injunctive relief for alleged violations of her 
right of publicity and privacy under Sections 50 and 51 of the New York Civil Rights 
Law. 

6. The appeal is from an order of the Supreme Court of the County of New York, Joan M. 
Kenney, J., dated March 11, 2016 and entered in the New York County Clerk’s Office on 
March 14, 2016. 

7. The appeal is being perfected on the full record method. 

STATEMENT PURSUANT TO CPLR § 5531
 1



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------------------------------------------ x
KAREN GRAVANO,

Plaintiff,

- against -

TAKE-TWO INTERACTIVE SOFTWARE, INC.
and ROCKSTAR GAMES,

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:

Index No. 151633/2014

Assigned to Judge Joan M. Kenney
IAS Part 8

PRE-ARGUMENT STATEMENT

------------------------------------------------------------ x
Pursuant to Rule 600.17 of the Appellate Division, First Judicial Department, Supreme

Court of the State of New York, Defendants-Appellants hereby set forth the following:

1. The title of the action is KAREN GRAVANO v. TAKE-TWO INTERACTIVE
SOFTWARE, INC. and ROCKSTAR GAMES.

2. The full names of the parties are Plaintiff-Respondent Karen Gravano and
Defendants-Appellants Take-Two Interactive Software, Inc. and Rockstar Games, Inc.

3. Counsel for Defendants-Appellants:

Jeremy Feigelson
Jared I. Kagan
Debevoise & Plimpton LLP
919 Third Avenue
New York, New York 10022
(212) 909-6000

FILED: NEW YORK COUNTY CLERK 03/16/2016 03:13 PM INDEX NO. 151633/2014

NYSCEF DOC. NO. 82 RECEIVED NYSCEF: 03/16/2016

1 of 3

PRE-ARGUMENT STATEMENT, FILED MARCH 16, 2016 [2­4]
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4. Counsel for Plaintiff-Respondent:

Thomas A. Farinella
Law Office of Thomas A. Farinella, PC
260 Madison Avenue, 8th floor
New York, New York 10016
(917) 319-8579

5. This is an appeal from an order of the Supreme Court of the County of New York,
Joan M. Kenney, J., entered in the New York County Clerk’s Office on March 14, 2016. A copy
of the order is annexed hereto as Exhibit A.

6. This is an action for alleged violations of Plaintiff-Respondent’s right of publicity
and privacy under the laws of New York, California, and New Jersey, seeking damages and
injunctive relief.

7. The Supreme Court of the State of New York, County of New York denied
Defendants-Appellants’ pre-answer motion, pursuant to CPLR §§ 3211(a)(1) and (a)(7), to
dismiss the Amended Verified Complaint’s first cause of action for alleged violations of
Plaintiff-Respondent’s right of publicity and privacy under New York law, and denied
Defendants-Appellants’ motion for sanctions pursuant 22 NYCRR § 130-1.1 and/or CPLR
§ 8303-a. The Supreme Court granted Defendants-Appellants’ pre-answer motion, pursuant to
CPLR §§ 3211(a)(1) and (a)(7), to dismiss the Amended Verified Complaint’s second through
fifth causes of action alleging violations of Plaintiff-Respondent’s right of publicity and privacy
under New Jersey and California law.

8. Defendants-Appellants seek the reversal of the order denying dismissal of
Plaintiff-Respondent’s first cause of action for alleged violations of her right of publicity under
Sections 50 and 51 of the New York Civil Rights Law on the ground that Plaintiff-Appellant has
not stated a claim as a matter of law. Defendants-Appellants also seek reversal of the order
denying Defendants-Appellants’ application for sanctions on the ground that Plaintiff-
Respondent’s Amended Verified Complaint is frivolous.

9. Counsel for Defendants-Appellants knows of no related action or proceeding now
pending, other than the appeal noted below, in any court of this or any other jurisdiction.

10. Another appeal is not pending in this action.

11. Defendants-Appellants filed a separate notice of appeal today in LINDSAY
LOHAN v. TAKE-TWO INTERACTIVE SOFTWARE, INC., ROCKSTAR GAMES,
ROCKSTAR GAMES, INC., and ROCKSTAR NORTH, Index No. 156443/2014, appealing an
order of Supreme Court of the County of New York, Joan M. Kenney, J., entered in the New
York County Clerk’s Office on March 14, 2016 that denied Defendants-Appellants’ motion
(i) pursuant to CPLR §§ 3211(a)(1), (a)(5), (a)(7), and (a)(8), to dismiss the plaintiff’s claim for

2 of 3
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3

alleged violations of her right of publicity and privacy under Sections 50 and 51 of the New
York Civil Rights Law, and (ii) for sanctions pursuant 22 NYCRR § 130-1.1 and/or CPLR
§ 8303-a. A copy of the order is annexed hereto as Exhibit B.

3 of 3
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------------------------------------------ x
KAREN GRAVANO,

Plaintiff,

- against -

TAKE-TWO INTERACTIVE SOFTWARE, INC.
and ROCKSTAR GAMES,

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:

Index No. 151633/2014

Assigned to Judge Joan M. Kenney
IAS Part 8

NOTICE OF APPEAL

------------------------------------------------------------ x

PLEASE TAKE NOTICE THAT Defendants Take-Two Interactive Software, Inc. and

Rockstar Games, Inc. hereby appeal to the Appellate Division of the Supreme Court of the State

of New York, First Department, from the Order of the Supreme Court of the State of New York,

County of New York, made in this action by Hon. Joan M. Kenney and entered in the New York

County Clerk’s Office on March 14, 2016, denying Defendants’ pre-answer motion to dismiss

the Amended Verified Complaint’s first cause of action pursuant to Sections 3211(a)(1) and

(a)(7) of the New York Civil Practice Law and Rules (“CPLR”), and denying Defendants’

application for sanctions pursuant to Sections 130-1.1(a) of title 22 of the New York Codes,

Rules and Regulations and/or Section 8303-a of the CPLR.

Dated: March 16, 2016
New York, New York DEBEVOISE & PLIMPTON LLP

By: /s/ Jeremy Feigelson

Jeremy Feigelson (jfeigels@debevoise.com)
Jared I. Kagan (jikagan@debevoise.com)
919 Third Avenue
New York, New York 10022
(212) 909-6000

Counsel for Defendants

FILED: NEW YORK COUNTY CLERK 03/16/2016 03:13 PM INDEX NO. 151633/2014

NYSCEF DOC. NO. 81 RECEIVED NYSCEF: 03/16/2016

1 of 1

NOTICE OF APPEAL, DATED MARCH 16, 2016
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FILED: NEW YORK COUNTY CLERK 03/14/2016 09:54 AMINDEX NO. 151633/2014

NYSCEF DOC. NO. 79 RECEIVED NYSCEF: 03/14/2016

1 of 2

ORDER OF THE HONORABLE JOAN M. KENNEY, DATED MARCH 11, 2016,
APPEALED FROM [6­7]
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
-----------------------------------------------------------------X Index Number: 
KAREN GRAVANO,     Date Purchased:   
    PLAINTIFF,   Plaintiff(s) designate(s) 

            NEW YORK 
County as the place of trial. 

      
The basis of venue is:   

- against -      CPLR 509. 

SUMMONS 

TAKE-TWO INTERACTIVE SOFTWARE, INC. 
AND ROCKSTAR GAMES, 

DEFENDANT(S). 

----------------------------------------------------------------X 

To the above named Defendant(s) 

 You are hereby summoned to answer the verified complaint in this action and to serve a 
copy of your answer, or, if the verified complaint is not served with the verified summons, to 
serve a notice of appearance, on the Plaintiff’s Attorney(s) within 20 days after the service of this 
summons, exclusive of the day of service (or within 30 days after the service is complete if this 
summons is not personally delivered to you within the State of New York); and in case of your 
failure to appear or answer, judgment will be taken against you by default for the relief 
demanded in the complaint. 

Dated:  February 15, 2014 

       THOMAS A. FARINELLA, P.C. 
       Attorney(s) for Plaintiff(s) 
       Office and Post Office Address 
       147 West 35th Street, Suite 1008 
       New York, NY 10001 
       (917) 319-8579  
 

 

FILED: NEW YORK COUNTY CLERK 02/24/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 02/24/2014

SUMMONS AND VERIFIED COMPLAINT, DATED FEBRUARY 15, 2014 [8­14]
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SUPREME COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 
-----------------------------------------------------------------X 

KAREN GRAVANO,                 INDEX NO. 151633/2014 

    PLAINTIFF,    

- against -        AMENDED 

VERIFIED COMPLAINT 

TAKE-TWO INTERACTIVE SOFTWARE, INC. 

AND ROCKSTAR GAMES, 

DEFENDANT(S). 

----------------------------------------------------------------X 

 Plaintiff, Karen Gravano, by her attorney THOMAS A. FARINELLA, P.C., for her first 

amended complaint, amending as of course pursuant to CPLR 3025(a) alleges as follows: 

Plaintiff  is an individual and resident of the County of New York, and State of New York. 

1. Defendant TAKE-TWO INTERACTIVE SOFTWARE, INC. was and now is at   

 all relevant times a corporation authorized to do business hereto were doing   

 business with a usual place of business located at 622 Broadway New York, NY   

 10012. 

2. Defendant ROCKSTAR GAMES was and now is at all relevant times a corporation  

 authorized to do business hereto were doing business with a usual place of business  

 located at 622 Broadway New York, NY 10012. 

3. Upon information and belief, at all times hereinafter mentioned, defendant(s), a multi- 

 billion dollar business, transacted and conducted business within the State of New York  

 or contracted to supply goods in the State of New York. 

FILED: NEW YORK COUNTY CLERK 03/28/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 24 RECEIVED NYSCEF: 03/28/2014

AMENDED VERIFIED COMPLAINT, DATED MARCH 27, 2014 [15­25]
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4. Upon information and belief, at all times hereinafter mentioned, defendant(s) regularly do 

 or solicit business or engage in other persistent courses of conduct or derives substantial  

 revenue from goods used or consumed in the State of New York. 

5. Upon information and belief, at all times hereinafter mentioned, the defendant(s)   

 expected or should have reasonably expected its acts to have consequences in the State of 

 New York and that it derives substantial revenue from interstate or international   

 commerce. 

6. Defendant(s) are engaged in the business and practice of developing, trading and selling,  

 advertising and marketing and distributing certain products for consumer use and   

 specifically publishing products known as “video games” for profit.   

7. On September 17, 2013, defendant(s) in the course of its trade and business made   

 available for sale, marketing and distribution certain video games, specifically a certain  

 video game “Grand Theft Auto V” (“GTA V”), which said video games were distributed  

to and sold by numerous and various retailers internationally, including the City of New  

 York. 

8. Upon release of the aforesaid video game, GTA V, the defendant(s) used a portrait of  

 Plaintiff for a character in GTA V, a copy of which is annexed as Exhibit A. 

9. Defendant(s) used Plaintiff’s portrait and voice without Plaintiff’s written consent.  

10. Defendants(s) used Plaintiff’s portrait and voice without Plaintiff’s knowledge.    

11. Defendant(s) used Plaintiff’s portrait in GTA V to be generally published and distributed  

 internationally for trade and advertising purposes without the written consent of the  

 Plaintiff. 

12. The portrait of the plaintiff used by the Defendant’s unauthorized and unlawful. 

 16



13. Defendant(s) unauthorized use of plaintiff’s portrait in GTA V for the purposes of   

 advertising or trade in that the GTA V character had the plaintiff’s likeness and many  

 unequivocal aspects of plaintiff’s identity.  

14. The GTA V character Antonia Bottinno is not only a portrait of the plaintiff but tells a  

 story in GTA V which is identical to the Plaintiff’s life story 

15. Defendant(s) used Plaintiff’s likeness in the GTA V character’s story that are almost 

indistinguishable to the Plaintiff’s life.   

16. The particulars include, but are limited to, the father is named “Sammy,” a former 

 “Gambetti” family underboss who became a snitch and gained many enemies, forcing the 

 character to “move out West” in order to remain safe.   

17. The character is on a television show “Wise Bitches.,” Enemies attempt to bury the  

 character alive because she should “pay for her fathers actions.”  

18. The player receives $60,000.00, paid by the characters father, as a reward for her rescue.   

 This is not a coincidence; Plaintiff’s father, Sammy, was a mob boss for the Gambino  

 family who testified against individuals involved in mob crimes.   

19. The Plaintiff and her family were forced to move out west because of death threats due to 

 the actions of her father, an appalling parallel to the GTA V character.   

20. Plaintiff’s father paid a juror $60,000 to ensure a hung jury in one of his trials.  She was  

 also a cast member on “Mob Wives” a reality TV show.   

21. Defendant(s) took direct quotes from Plaintiff’s book, a New York Times best seller, for  

 the GTA V character. 

22. Defendant(s) used Plaintiff’s “screen persona” by taking direct statements that Plaintiff’ 

made on “Mob Wives,” a reality television show, for the GTA V character.  

 17



23. Defendant(s) knowingly, willfully and intentionally used, displayed and published the  

 portrait in such a manner that was forbidden and unlawful.   

24. Defendant(s) have benefitted and been unjustly enriched by the use of Plaintiff’s portrait  

 without her consent.   

25. Multiple people in the general public have reached out to the Plaintiff believing the  

 Antonia Bottino character was Karen Gravano, the Plaintiff, creating consumer   

confusion in the market place. 

26. Sections 50 and 51 of the New York Civil Rights Law prohibit the use of a person’s  

 name, portrait, picture or voice for the purpose of advertising or trade without the written  

 consent of the subject. 

27. Defendant(s) aforesaid acts done without Plaintiff’s consent constitute a blatant violation  

 of the Civil Rights Law of the State of New York  

FIRST CAUSE OF ACTION 

Violation of Privacy Right Under New York CPLR § 50 and 51 

28. The Plaintiff alleges and incorporates herein by reference each and every allegation set 

fourth in the foregoing paragraphs.  

29. This action is for violation of Plaintiff’s statutory right of privacy pursuant to sections 50 

and 51 of the New York Civil Rights Law.   

30. Defendant has, knowingly, and without Plaintiff’s prior consent, violated Plaintiff’s right 

of privacy by appropriating Plaintiff’s likeness by including her portrait and “screen 

persona” in its video games.   

31. The appropriation of Plaintiff’s likeness was unauthorized and without the  prior consent 

of plaintiff.   
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32. Defendants’ aforesaid acts, both in concert and severally, have caused and are causing 

great and irreparable harm and damage to Plaintiff, and unless preliminarily and 

permanently restrained by this Court, said irreparable injury will continue. 

33. As a result of the Defendants’ knowing violation of the Civil Rights Law, punitive 

damages should be assessed against Defendants 

34. Plaintiff also seeks to recover her damages sustained as a result of Defendants’ unlawful 

acts, together with an accounting of Defendants’ profits arising from such activities, and 

that the Court exercise its discretion and enter a judgment for such additional sums as the 

Court shall find to be just, according to the egregious nature of the acts of Defendant(s). 

SECOND CAUSE OF ACTION 

Invasion of Privacy - Appropriation of Likeness Under New Jersey Law 

35. The Plaintiff alleges and incorporates herein by reference each and every allegation set 

fourth in the foregoing paragraphs.  

36. Defendant(s) have invaded Plaintiffs right to privacy by appropriating and incorporating 

Plaintiff identify and likeness into its video games. 

37. Defendant(s) have invaded Plaintiff's rights intentionally and with full and complete 

knowledge that its use of Plaintiff's identity was unauthorized and without the prior 

license or consent of Plaintiff. 

38. Defendant(s) conduct involved the appropriation of Plaintiff likeness because the use of 

Plaintiff portrait and “screen persona” implied that she acquiesced to the inclusion of her 

likeness in Defendant's video games. 

39. Defendants’ aforesaid acts, both in concert and severally, have caused and are causing 

great and irreparable harm and damage to Plaintiff, and unless preliminarily and 
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permanently restrained by this Court, said irreparable injury will continue. 

40. Plaintiff also seeks to recover her damages sustained as a result of Defendants’ unlawful 

acts, together with an accounting of Defendants’ profits arising from such activities, and 

that the Court exercise its discretion and enter a judgment for such additional sums as the 

Court shall find to be just, according to the egregious nature of the acts of Defendant(s). 

THIRD CAUSE OF ACTION 

Invasion of Privacy - Appropriation of Likeness for Commercial Purposes Under New 
Jersey Law 

41. The Plaintiff alleges and incorporates herein by reference each and every allegation set 

fourth in the foregoing paragraphs.  

42. Defendant(s), knowingly and without Plaintiffs prior consent, invaded Plaintiffs right to 

privacy by appropriating Plaintiffs likeness by including her portrait and “screen persona” 

in its video games. 

43. The appropriation of Plaintiffs likenesses was unauthorized and without the prior consent 

of Plaintiff. 

44.  Plaintiff is informed and believes, and thereon alleges that as a result of advantage 

accruing to Defendant(s) from its infringement of Plaintiffs identity, Plaintiff has been 

and/or will be deprived of monetary sums in an amount to be determined at trial. 

45. Defendants’ aforesaid acts, both in concert and severally, have caused and are causing 

great and irreparable harm and damage to Plaintiff, and unless preliminarily and 

permanently restrained by this Court, said irreparable injury will continue. 

46. Plaintiff also seeks to recover her damages sustained as a result of Defendants’ unlawful 

acts, together with an accounting of Defendants’ profits arising from such activities, and 

that the Court exercise its discretion and enter a judgment for such additional sums as the 
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Court shall find to be just, according to the egregious nature of the acts of Defendant(s). 

FOURTH CAUSE OF ACTION 

(Deprivation of Rights of Publicity Violation of California Civil Code § 3344) 

47. Plaintiff hereby incorporates by reference the allegations contained in the foregoing 

paragraphs as if fully set forth herein. 

48. Defendant(s) have knowingly and intentionally utilized and continue to utilize the 

portrait, likenesses, and “screen persona”of Plaintiff in video games produced by 

Defendant(s) without the consent Plaintiff. This conduct has occurred throughout the 

nation, specifically in California. 

49. Defendant(s) have used and continues to use Plaintiff's portrait and likenesses for the 

purposes of advertising, selling and soliciting purchases of GTA V video games.   

50.  As a result of Defendants’ misappropriation of Plaintiff’s publicity rights, Plaintiff has 

been injured. 

51. Defendants’ aforesaid acts, both in concert and severally, have caused and are causing 

great and irreparable harm and damage to Plaintiff, and unless preliminarily and 

permanently restrained by this Court, said irreparable injury will continue. 

52. Plaintiff also seeks to recover her damages sustained as a result of Defendants’ unlawful 

acts, together with an accounting of Defendants’ profits arising from such activities, and 

that the Court exercise its discretion and enter a judgment for such additional sums as the 

Court shall find to be just, according to the egregious nature of the acts of Defendant(s). 

FIFTH CAUSE OF ACTION 

(Violation of Rights of Publicity California Common Law) 

53. Plaintiff hereby incorporates by reference the allegations contained in the foregoing 
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paragraphs as if fully set forth herein. 

54. Pursuant to its unlawful conspiracy, Defendants’ have utilized and continue to utilize the 

portrait, likenesses and “screen persona” of Plaintiff in GTAV video games without her 

consent and for their own commercial advantage. 

55. As a result of Defendants’ misappropriation of their publicity rights Plaintiff has been 

injured. 

56. Defendants’ aforesaid acts, both in concert and severally, have caused and are causing 

great and irreparable harm and damage to Plaintiff, and unless preliminarily and 

permanently restrained by this Court, said irreparable injury will continue. 

57. Plaintiff also seeks to recover her damages sustained as a result of Defendants’ unlawful 

acts, together with an accounting of Defendants’ profits arising from such activities, and 

that the Court exercise its discretion and enter a judgment for such additional sums as the 

Court shall find to be just, according to the egregious nature of the acts of Defendant(s). 

58. As a result of the Defendant’s knowing violation of the Civil Rights Law, punitive 

damages should be assessed against Defendants in the sum of $20,000,000.00. 

 WHEREFORE, Plaintiff demands judgment against the Defendant for: 

(1) Compensatory damages of at least twenty (20) million dollars. 

(2) Restraining the use of Plaintiff’s image, name, likeness and personal life story; 

(3) Awarding punitive damages in the sum of at least twenty (20) million dollars; 

(4) Requiring Defendant to account to Plaintiff for all proceeds derived from  

their wrongful conduct; 

(5) Such other and further relief as to the Court may seem just and proper  
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JURY DEMAND 

Plaintiff hereby demands trial by a jury on all issues within the matter. 

Dated:  New York, NY 
  March 27, 2014 

      THOMAS A. FARINELLA P.C. 

      __/s/Thomas A.Farinella____________  
      By:  THOMAS A. FARINELLA, ESQ. 
      Attorney for Plaintiff 
      147 West 35th Street, STE. 1008 
      New York, NY 10001 
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VERIFICATION 

STATE OF NEW YORK ) 
     : SS.: 
COUNTY OF NEW YORK ) 

I, the undersigned, being duly sworn, deposes and says: 

I am the plaintiff in the within action; that I have read the foregoing verified complaint, 

and know the contents thereof; the same is true to my own knowledge except as to the matters 

therein stated to be alleged upon information and belief, and to those matters, I believe it to be 

true.  

       

Sworn to before me this  
27th day of March 2014. 
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ATTORNEY CERTIFICATION 

 To the best of my knowledge, information, and belief, formed after an inquiry reasonable 

under the circumstances, the presentation of the annexed Summons and Verified Complaint and 

the contentions contained therein are not frivolous as defined in subsection (c) of section 130-1.1 

Dated: New York, New York 
 March 27, 2014 

      _/s/Thomas A. Farinella___________ 
      THOMAS A. FARINELLA, P.C. 
      By:  THOMAS A. FARINELLA 

Attorney for the Plaintiff 
      147 W. 35th Street, STE. 1008 
      New York, NY 10001 
      (917) 319-8579 
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FILED: NEW YORK COUNTY CLERK 03/28/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 25 RECEIVED NYSCEF: 03/28/2014

EXHIBIT A TO AMENDED VERIFIED COMPLAINT -
IMAGES OF KAREN GRAVANO AND “ANTONIA BOTTINO” CHARACTER

 26



21762237v1

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

NOTICE OF MOTION
TO DISMISS THE

AMENDED COMPLAINT AND FOR
SANCTIONS

Index No. 151633/2014
Hon. Joan M. Kenney

IAS Part 8

Motion Sequence 002

Oral Argument Requested

KAREN GRAVANO,

Plaintiff,

- against -

TAKE-TWO INTERACTIVE SOFTWARE, INC.
and ROCKSTAR GAMES,

Defendants.

:
:
:
:
:
:
:
:
:
:
:

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

PLEASE TAKE NOTICE that upon the annexed Affirmation of Stephanie L. Gal, dated

April 17, 2014, and the exhibits annexed thereto, the Affidavit of Jeff Rosa, dated March 17, 2014,

and the exhibits annexed thereto, and upon all pleadings and proceedings herein, the defendants

will move this Court in Room 130 at the New York County Courthouse, 60 Centre Street, New

York, New York, on the 6th day of May, 2014, at 9:30 a.m., for an order directing entry of

judgment dismissing the amended verified complaint pursuant to sections 3211(a)(1) and (a)(7) of

the New York Civil Practice Law & Rules (“CPLR”), with prejudice and with costs and

disbursements, and for an order imposing sanctions pursuant to sections 130-1.1(a) of title 22 of the

New York Codes, Rules and Regulations and/or CPLR § 8303-a, and for such other relief as the

Court may deem just and proper.

The above-entitled action is for alleged violation of New York Civil Rights Law Sections

50 and 51, California Civil Code Section 3344, the right of publicity under California common law

and right of privacy against appropriation of one’s likeness under New Jersey common law.

FILED: NEW YORK COUNTY CLERK 04/17/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 29 RECEIVED NYSCEF: 04/17/2014

NOTICE OF MOTION, BY DEFENDANTS, FOR AN ORDER TO DISMISS THE
AMENDED VERIFIED COMPLAINT AND FOR SANCTIONS, DATED APRIL 17, 2014

[27­28]
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Pursuant to CPLR § 2214(b), answering affidavits and/or notice of cross motion and

supporting papers, if any, are required to be served upon the undersigned at least seven days before

the return date of this motion.

Dated: New York, New York
April 17, 2014

/s/ Jeremy Feigelson
Jeremy Feigelson
Jared I. Kagan
Stephanie L. Gal
DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, NY 10022
Telephone: (212) 909-6000
jfeigels@debevoise.com
jikagan@debevoise.com
slgal@debevoise.com

Attorneys for Defendants

TO: Thomas A. Farinella, Esq.
THOMAS A. FARINELLA, P.C.
147 West 35th Street, Suite 1008
New York, NY 10001
Telephone: (917) 319-8579
tf@lawtaf.com

Attorneys for Plaintiff
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------------------------------------------ x
KAREN GRAVANO,

Plaintiff,

- against -

TAKE-TWO INTERACTIVE SOFTWARE, INC.
and ROCKSTAR GAMES,

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:
:

AFFIRMATION OF STEPHANIE L. GAL
IN SUPPORT OF DEFENDANTS’

MOTION TO DISMISS THE AMENDED
COMPLAINT AND FOR SANCTIONS

Index No. 151633/2014
Hon. Joan M. Kenney

IAS Part 8

Motion Sequence 002
------------------------------------------------------------ x

I, Stephanie L. Gal, an attorney at law admitted to practice before the courts of this state,

affirm under penalty of perjury as follows:

1. I am an associate with the firm of Debevoise & Plimpton LLP (“Debevoise”),

attorneys for Defendants Take-Two Interactive Software, Inc. (“Take-Two”) and Rockstar

Games, Inc. in this action, and am a member in good standing of the Bar of the State of New

York.

2. I submit this affirmation in support of Defendants’ Motion to Dismiss and for

Sanctions. Annexed as Exhibit A hereto is a true copy of the Verified Complaint filed by

Plaintiff, dated February 15, 2014.

3. Annexed as Exhibit B hereto is a true and correct copy of the Amended Verified

Complaint filed by Plaintiff, dated March 28, 2014.

4. Annexed as Exhibit C hereto is a true and correct copy of a letter from counsel

for Plaintiff to Take-Two, dated November 20, 2013.

FILED: NEW YORK COUNTY CLERK 04/17/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 31 RECEIVED NYSCEF: 04/17/2014

AFFIRMATION OF STEPHANIE L. GAL, FOR DEFENDANTS, IN SUPPORT OF MOTION,
DATED APRIL 17, 2014 [29­31]
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5. Annexed as Exhibit D hereto is a true and correct copy of an email chain between

counsel for Plaintiff and Take-Two that includes emails from the period of November 21, 2013

through November 25, 2013. Appended to the end of the email chain are pictures that Take-Two

sent to Counsel for Plaintiff as attachments to the November 21, 2013, 4:23 pm email.

6. Annexed as Exhibit E hereto is a true and correct copy of an email chain between

Debevoise, counsel for Take-Two, and counsel for Plaintiff, and between counsel for Plaintiff

and Take-Two. The dates of the emails range from November 21, 2013 through January 30,

2014.

7. Annexed as Exhibit F hereto is a true and correct copy of a letter from Debevoise

on behalf of Take-Two to counsel for Plaintiff, dated January 29, 2014.

8. Annexed as Exhibit G hereto is a true and correct copy of an email chain between

Debevoise, counsel for Take-Two, and counsel for Plaintiff that includes emails dated March 27,

2014.

9. Annexed as Exhibit H hereto is a true and correct copy of an email from counsel

for Plaintiff to Debevoise, counsel for Take-Two, dated March 28, 2014.

10. Annexed as Exhibit I hereto is a true and correct copy of a letter from Debevoise

on behalf of Take-Two to counsel for Plaintiff, dated March 29, 2014.

11. Annexed as Exhibit J hereto is a true and correct copy of an article entitled

“Grand Theft Auto Is Today’s Great Expectations,” published on time.com, dated September 20,

2013.

12. Annexed as Exhibit K hereto is a true and correct copy of an article entitled

“GTA 5 review: a dazzling but monstrous parody of modern life,” published on

theguardian.com, dated September 16, 2013.
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13. Annexed as Exhibit L hereto is a true and correct copy of an article entitled 

"'Grand Theft Auto V' Crosses $1B In Sales, Biggest Entertainment Launch In History", 

published on forbes.com, dated September 20, 2013. 

I affirm under penalty of perjury that the foregoing is true and correct. 

Dated: New York, New York 
Aprill7, 2014 

Stephanie L. Gal 

3 
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EXHIBIT A TO GAL AFFIRMATION -
VERIFIED COMPLAINT, DATED FEBRUARY 15, 2014

(REPRODUCED HEREIN AT PP. 9-14)

EXHIBIT B TO GAL AFFIRMATION -
AMENDED VERIFIED COMPLAINT, DATED MARCH 27, 2014, WITH ATTACHED EXHIBIT

A
(REPRODUCED HEREIN AT PP. 15-26)

32



EXHIBIT C TO GAL AFFIRMATION -
LETTER FROM COUNSEL FOR PLAINTIFF TO TAKE-TWO, DATED NOVEMBER 20,

2013 [33­34]

 

    

  

    
  

     
   
   

    

      

   

    
  

  
    

      

   

                 
            

                 
              

             
               

                
               

                   
                

                 
       

                    
               

                
         

33



 

                  
                 

                 
                  

                 
               

                   
              

         

                   
          

 

 
   

34



EXHIBIT D TO GAL AFFIRMATION -
E-MAIL CHAIN BETWEEN COUNSEL FOR PLAINTIFF AND TAKE-TWO THAT INCLUDES

E-MAILS FROM THE PERIOD OF NOVEMBER 21, 2013 THROUGH NOVEMBER 25,
2013, WITH ATTACHED PICTURES [35­38]

 

 
 

     

      
   
    

     

  

                  
            

                      
                     

                    
                       

         

                          
                

  
 

    
       

     
    

     

  

                    
 

                     
      

   
     

     
    

   
   

                  
                 

                     
               

                  

 

35



 

                 
                  
                  

                     

                    
     

            

  

                

      

                      
     

  

  
 

    
       

     
     

     

   

                  
          

                    

   

                     
      

   

     
     
    

   
   

                

             
                  

                 

             

 

36



 

               
               

                

               
                  
                   

              

            

 

        

              
              

        

               

               
               

                

              
        

  

 

   

      

   

  
    

  
  

  

   

  

 

37



 38



EXHIBIT E TO GAL AFFIRMATION -
E-MAIL CHAIN BETWEEN COUNSEL FOR TAKE-TWO AND COUNSEL FOR PLAINTIFF

[39­58]
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EXHIBIT F TO GAL AFFIRMATION -
LETTER FROM COUNSEL FOR TAKE-TWO TO COUNSEL FOR PLAINTIFF, DATED

JANUARY 29, 2014 [59­72]
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EXHIBIT G TO GAL AFFIRMATION -
E-MAIL CHAIN BETWEEN COUNSEL FOR TAKE-TWO AND COUNSEL
FOR PLAINTIFF THAT INCLUDES E-MAILS, DATED MARCH 27, 2014,

WITH ATTACHED STIPULATION [73­76]
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EXHIBIT H TO GAL AFFIRMATION -
E-MAIL FROM COUNSEL FOR PLAINTIFF TO COUNSEL FOR TAKE-TWO, DATED

MARCH 28, 2014
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EXHIBIT I TO GAL AFFIRMATION -
LETTER FROM COUNSEL FOR TAKE-TWO TO COUNSEL FOR PLAINTIFF, DATED

MARCH 29, 2014 [78­79]
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EXHIBIT J TO GAL AFFIRMATION -
ARTICLE ENTITLED, “GRAND THEFT AUTO IS TODAY’S GREAT EXPECTATIONS,”

DATED SEPTEMBER 20, 2013 [80­81]
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EXHIBIT K TO GAL AFFIRMATION -
ARTICLE ENTITLED, “GTA 5 REVIEW: A DAZZLING BUT MONSTROUS PARODY

OF MODERN LIFE,” DATED SEPTEMBER 16, 2013 [82­87]
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EXHIBIT L TO GAL AFFIRMATION -
ARTICLE ENTITLED, ‘“GRAND THEFT AUTO V’ CROSSES $1B IN SALES,

BIGGEST ENTERTAINMENT LAUNCH IN HISTORY,” DATED SEPTEMBER 20, 2013
[88­89]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------------------------------------------ x
KAREN GRAVANO,

Plaintiff,

- against -

TAKE-TWO INTERACTIVE SOFTWARE, INC.
and ROCKSTAR GAMES,

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:

AFFIDAVIT OF JEFF ROSA

Index No. 151633/2014

------------------------------------------------------------ x

STATE OF NEW YORK )
)ss:

COUNTY OF NEW YORK )

Jeff Rosa hereby states as follows:

1. I am Vice President, Quality Assurance of defendant Rockstar Games, Inc.

(“Rockstar”), a subsidiary of defendant Take-Two Interactive Software, Inc. I submit

this affidavit in support of defendants’ motion to dismiss and for sanctions. The facts set

forth in this affidavit are based on my personal knowledge and belief as well as the

business records of defendants.

2. Attached to this affidavit as Exhibit 1 is a true and correct copy of the

video game “Grand Theft Auto V,” which was released by defendants on September 17,

2013. GTAV is available for the PlayStation3 and Xbox 360 video game consoles.

Exhibit 1 is the Xbox 360 version of GTAV. The Xbox 360 and PlayStation3 versions of

GTAV have the same content.

FILED: NEW YORK COUNTY CLERK 04/17/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 44 RECEIVED NYSCEF: 04/17/2014

AFFIDAVIT OF JEFF ROSA, FOR DEFENDANTS, IN SUPPORT OF MOTION,
SWORN TO MARCH 17, 2014 [90­93]
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2

3. Attached to this affidavit as Exhibit 2 is a true and correct transcript of the

dialogue of a sequence within GTAV called “Burial,” which includes a fictional character

named “Antonia Bottino.” For the reasons described below, there are four ways that a

player could experience “Burial” while playing GTAV.

4. Attached to this affidavit as Exhibit 3 is a true and correct copy, in DVD

format, of video capture of GTAV gameplay depicting the four ways a player could

experience “Burial.”

5. Attached to this affidavit as Exhibit 4 is a true and correct copy of a book

entitled “Grand Theft Auto V Signature Series Guide,” published by DK/BradyGames, a

division of Penguin Group (USA), Inc. (the “BradyGames Guide”). The BradyGames

Guide provides a detailed written description of various aspects of GTAV. It is created

under license from, and in cooperation with, Rockstar. The BradyGames guide

accurately describes the content of GTAV, including, at page 276, the content of

“Burial.”

6. As reflected in the Brady Guide, GTAV is set in a fictional U.S. state

called San Andreas that evokes Southern California. The plot takes place in and around a

fictional city called Los Santos that evokes Los Angeles. GTAV is an “open world” type

video game. This means that players can freely explore the virtual world, choosing what

they would like to experience at any time. In comparison, a “linear” type video game

requires players to experience the world in small segments in a specific order.

7. In GTAV, players can follow the 50-hour main storyline which consists of

approximately 80 “missions.” There are also about 100 hours of additional gameplay the
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player can experience as they explore the virtual world, including over 60 “random

events."

8. “Burial” is one of the “random events” within GTAV. In “Burial,” the

player comes across a woman (the “Antonia Bottino” character) tied up by the side of the

road as two men prepare to bury her alive. The player can choose to engage the “random

event” or ignore it. If the player engages the “random event,” the player's character must

kill the two men to rescue the woman. Once this has been done, she asks the player's

character to drive her to a safe place. While they are driving, the woman tells her rescuer

that she is the daughter of a mobster named Sammy “Sonny” Bottino. She states that her

father was once active in the “Gambetti” crime family, causing her family to go into

hiding, but that he then was captured and took a plea deal. She says that the men were

trying to bury her alive in retaliation. She adds that she was invited to appear on a reality

show titled “Wise Bitches”, but her father would not let her. The “Burial” sequence lasts

about seven minutes.

9. In the course of playing GTAV, the player may control one of three

different main characters, Michael, Trevor, or Franklin. These characters have different

"personalities," skills, and experiences within the game. Michael is the old pro, Franklin

is young and ambitious, and Trevor is a dangerously violent person.

10. As noted above, the player can experience “Burial” in four different ways,

depending on which character the player is controlling when the “random event” occurs.

The dialogue for “Antonia Bottino” is the same in all four versions but the dialogue for

the player characters is slightly different, reflecting their different personalities.
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11. The "Antonia Bottino" character does not appear anywhere in GT A V 

other than in the "Burial" random event. GT A V does not include any character named 

Karen Gravano, nor is that name used in the game. GT A V also does not include a picture 

or a portrait of Karen Gravano or the voice of Karen Gravano. 

I declare under penalty of perjury that the foregoing is true and correct. 

Dated: New York, New York 
March 17,2014 

Subscribed and sworn to before 
me this 17th day of March, 2014 

Notary Public 

24081702v03 

: .... :r• Jeff Rosa 

NICOLE NICOLETTt 
NOTARY PUBLIC 

STATE~ NEW YOM( 
UC. ~1NI804'1807 

COMM. DP.,~!QJ.~ 
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NOTICE OF HARD COPY EXHIBIT FILING

Index Number: ____________________

Pursuant to Uniform Rule § 202.5-b(d)(6), notice is hereby given that the exhibit
described below:

[ ] will be filed in hard copy only with the County Clerk of ______________________ County
under the above referenced Index Number

or

[ ] will be retained by the party set forth below until the conclusion of this action/proceeding,
including all appeals, and therefore will not appear in electronic form in the e-docket.

Filing/Retaining Party: ________________________________________________

Brief Description (e.g., map, videotape, etc.) ______________________________

and, in either case, has been or will be served in hard copy on all parties in this action, with proof
of service filed electronically

Dated: ____________________

___________________________
Name

___________________________
Firm/Department

___________________________
Street Address

___________________________
City, State and Zip Code

____________________________
Phone

____________________________
E-Mail Address

6/13/12

151633/2014

New York

Defendants Take-Two Interactive Software, Inc. and Rockstar Games, Inc.

"Grand Theft Auto V" Video Game

04/17/2014

Jeremy Feigelson

Debevoise & Plimpton LLP

919 Third Avenue

New York, NY 10022

212-909-6000

jfeigelson@debevoise.com

8

FILED: NEW YORK COUNTY CLERK 04/17/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 45 RECEIVED NYSCEF: 04/17/2014

EXHIBIT 1 TO ROSA AFFIDAVIT -
NOTICE OF HARD COPY EXHIBIT FILING: PHYSICAL COPY OF GTAV

(PHYSICAL EXHIBIT TO BE SUBMITTED TO THE COURT)
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EXHIBIT 2 TO ROSA AFFIDAVIT -
TRANSCRIPTS OF BURIAL RANDOM EVENT [95­128]
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NOTICE OF HARD COPY EXHIBIT FILING

Index Number: ____________________

Pursuant to Uniform Rule § 202.5-b(d)(6), notice is hereby given that the exhibit
described below:

[ ] will be filed in hard copy only with the County Clerk of ______________________ County
under the above referenced Index Number

or

[ ] will be retained by the party set forth below until the conclusion of this action/proceeding,
including all appeals, and therefore will not appear in electronic form in the e-docket.

Filing/Retaining Party: ________________________________________________

Brief Description (e.g., map, videotape, etc.) ______________________________

and, in either case, has been or will be served in hard copy on all parties in this action, with proof
of service filed electronically

Dated: ____________________

___________________________
Name

___________________________
Firm/Department

___________________________
Street Address

___________________________
City, State and Zip Code

____________________________
Phone

____________________________
E-Mail Address

6/13/12

151633/2014

New York

Defendants Take-Two Interactive Software, Inc. and Rockstar Games, Inc.

DVD of "Burial" Random Event from GTAV

04/17/2014

Jeremy Feigelson

Debevoise & Plimpton LLP

919 Third Avenue

New York, NY 10022

212-909-6000

jfeigelson@debevoise.com

8

FILED: NEW YORK COUNTY CLERK 04/17/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 47 RECEIVED NYSCEF: 04/17/2014

EXHIBIT 3 TO ROSA AFFIDAVIT -
NOTICE OF HARD COPY EXHIBIT FILING: PHYSICAL COPY OF DVD OF “BURIAL”

RANDOM EVENT FROM “GRAND THEFT AUTO V”
(PHYSICAL EXHIBIT TO BE SUBMITTED TO THE COURT)
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NOTICE OF HARD COPY EXHIBIT FILING

Index Number: ____________________

Pursuant to Uniform Rule § 202.5-b(d)(6), notice is hereby given that the exhibit
described below:

[ ] will be filed in hard copy only with the County Clerk of ______________________ County
under the above referenced Index Number

or

[ ] will be retained by the party set forth below until the conclusion of this action/proceeding,
including all appeals, and therefore will not appear in electronic form in the e-docket.

Filing/Retaining Party: ________________________________________________

Brief Description (e.g., map, videotape, etc.) ______________________________

and, in either case, has been or will be served in hard copy on all parties in this action, with proof
of service filed electronically

Dated: ____________________

___________________________
Name

___________________________
Firm/Department

___________________________
Street Address

___________________________
City, State and Zip Code

____________________________
Phone

____________________________
E-Mail Address

6/13/12

151633/2014

New York

Defendants Take-Two Interactive Software, Inc. and Rockstar Games, Inc.

Copy of "Grand Theft Auto V Signature Series Guide"

04/17/2014

Jeremy Feigelson

Debevoise & Plimpton LLP

919 Third Avenue

New York, NY 10022

212-909-6000

jfeigelson@debevoise.com

8

FILED: NEW YORK COUNTY CLERK 04/17/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 48 RECEIVED NYSCEF: 04/17/2014

EXHIBIT 4 TO ROSA AFFIDAVIT -
NOTICE OF HARD COPY EXHIBIT FILING: PHYSICAL COPY OF “GRAND THEFT AUTO

V SIGNATURE SERIES GUIDE”
(PHYSICAL EXHIBIT TO BE SUBMITTED TO THE COURT)
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK       
==========================================X 
KAREN GRAVANO,       Index No.151633/2014 

Plaintiff,                                               AFFIDAVIT IN SUPPORT 

-against-                
                                                                                                
TAKE-TWO INTERACTIVE SOFTWARE, INC. 
AND ROCKSTAR GAMES, 

Defendants. 
========================================X 

STATE OF NEW YORK ) 
     ss: 
COUNTY OF NEW YORK )  
  
 KAREN GRAVANO, being duly sworn, deposes and says: 

 1. I am the Plaintiff, KARAN GRAVANO (“Plaintiff”), and as such, I am fully  

  familiar with all of the facts and circumstances surrounding the instant motion. 

2. I submit this affidavit in opposition to the Defendant’s motion to dismiss and for 

  sanctions. 

INTRODUCTION 

3. The Defendant(s) have created a video game in which a character embodies my 

portrait, voice and likeness in conjunction with the story line being my life story in 

the Grand Theft Auto V video game.  They have failed to compensate me for using 

my portrait, voice, likeness and life story.  I have been deprived of the compensation 

for such use which has been harmful to me.    

FILED: NEW YORK COUNTY CLERK 04/29/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 50 RECEIVED NYSCEF: 04/29/2014

AFFIDAVIT OF KAREN GRAVANO, PLAINTIFF, IN OPPOSITION TO MOTION,
SWORN TO APRIL 29, 2014 [131­138]
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4. I never gave my consent to the Defendants, to use either my portrait, voice, likeness 

or personal life story in their video game, which is sold in the United States and 

internationally.  Accordingly, I filed this action because the Defendant’s unauthorized 

use of my portrait voice, likeness, personality and personal life story is causing 

damage to me.  

THE INSTANT ACTION IS NECESSARY TO  
NECESSARY TO PROTECT MY RIGHTS 

5. On or about September 27, 2013, I learned that my portrait, voice, likeness and life 

story was being used when I received a tweet saying, “Hey Karen I just saved you 

from being whacked on Grand Theft Auto!”  I did not understand the reference.  

Later I found out from friends and family that there was a character who they thought 

was me.  Please see annexed hereto as “EXHIBIT A” is a picture of the character and 

myself, taken from my book. 

6.  In October 2013, I received a Tweet on my Twitter account that said, “Did u know 

that one of the characters on grand theft auto five is based on u. It’s funny Antonia 

botino lol Ud laugh.”  Please see annexed hereto a copy of the Tweet as EXHIBIT 

“B.” 

7. Another Tweet came from Richard Allen, “I’m not a gamer but when somebody 

calls me & tells me that @KarenGravanoVH1 is portrayed on gta5..i get fucking 

happy.”  Please see annexed hereto a copy of the Tweet as Exhibit “C.”  

8. On October 4, 2013, R3@₤Phil @phillyphil3y wrote, “Lol they made a #mobwives 

reference n #GTA @KarenGravanoVH1 it’s basically bout you n ya pops shit crazy.”  
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Please see annexed hereto a copy of the Tweet on October 4, 2013, annexed hereto as 

Exhibit “D.” 

9. The character Antonia Bottino, embodies my portrait, voice, likeness and the 

character tells my personal life story, which is derived from my personal life 

experiences.  

10. The character is introduced during a mission in the video game Grand Theft Auto V.  

The player rescues the Antonia Bottino character from being killed.  She was to be 

buried alive.  

11. After Franklin kills the people trying to bury Antonia Bottino alive she gets into his 

car and she tells her story which mirrors my exact life story. 

12. The character starts off by saying she was kidnapped because of her father. 

13.  She then uses a phrase that has become a catch phrase of mine, “Your in “the life” 

right?  You can’t handle yourself like you did and not be in “the life.”  I have used 

this phrase in my book.  Please see annexed hereto a copy of two excerpts of my 

book as EXHIBIT “E”. 

14. There is an online article I did an interview for with the headline “Karen Gravano 

on “the life…” on the cover and most important I continually used the phrase on my 

television show Mobwives.  Please see annexed hereto a copy of the online article 

headline annexed hereto as EXHIBIT “F.”   

15. The GTA V character goes on to ask if Franklin has heard of, "Sammy Bottino, 

most people call him Sonny.  The Gambetti family? Do you watch the news? He was 

Don Gravelli’s right hand man.  He more or less kind of ran the east coast in the 80‘s 
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and 90‘s?  Well that’s my dad."  My father's real name is Salvatore however he was 

identified by most people as "Sammy."   

16. Sammy, my father,  was the underboss for the Gambino crime family in 1986 until 

his arrest in December 1990 when he was charged with murder.  He was  John Gotti’s 

right hand man. 

17. The GTA V character goes on to say, “We had to go into hiding. Move out west.  

One day you’re living the good life the next you’re moving around safe-houses in rat 

hole hick towns where no one comes looking.”  This directly mirrors my life, as 

detailed in my book where I stated “That was my greatest fear, that no only would I 

be ripped out of my former life but I’d be sent to Nebraska to become a bow herder”.  

Please see annexed hereto an excerpt from page 143 of my book as Exhibit, “G.” 

18. The character further explains her father was being hunted because he turned states 

evidence and cooperated with the government, “just a latest in a long line of people 

that want to get back at Sonny Bottino.  Could be something he is trying to run from 

the inside or someone else he has squealed on.  When he got pinched in 2011 he kind 

of copped a plea when he gave up a lot of people.”  My father Sammy Gravano 

cooperated with the Federal Government and became witness for them.  This is 

another fact in my life story that GTA V used. 

19. In addition, Peter Gotti, Edward Garafola and several other men were convicted  of 

plotting a hit on my father and traveling to Arizona to find me and my family.  This  

matches the reference the character Antonia Bottino makes when she says a long line 

of people trying to get back at Sonny Bottino. 
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20. Antonia Bottino continues, “so he gets to sit in a five star cell while I’m on the 

outside dealing with the consequences.  My dad was many things but I never thought 

he would be a snitch.”  I specifically refer this exact circumstance in my book, 

“MOB DAUGHTER.”  I refer to my father being in his jail cell while I had to deal 

with the repercussions of him cooperating, “At least he had bars to protect him. I was 

out there, a moving target in a hostile world”.  I then discuss my lack of desire to go 

into the witness protection program on the next page.  Please see annexed hererto the 

excerpts p. 142 of my book as EXHIBIT "H."  

21. The character ends her story by saying, “what’s there to hide anymore its all out 

there, they even wanted me to do a reality show, Wise Bitches, daughters of mobsters 

cat- fighting and broker but of course he wouldn’t let.  He’s so protective.  I’ve 

always been a daddy’s girl.”  I was on the reality show Mobwives.  My father has 

publicly decried my doing the VH1 reality show Mobwives.  I also state this in my 

book.  This is yet another fact of my life story that is used by GTA V without my 

consent.  Please see annexed hereto a copy of an excerpt from my book as EXHIBIT 

“I.”               

22. The character then receives $60,000.00 for completing the mission.  The 

$60,000.00 seems to be more intentional than coincidental.  My father bribed a juror 

for the exact same amount of money.  Please see annexed hereto as “EXHIBIT J” is a 

NY Times article about the case.   

23. What the Defendants have done is use my intellectual property, without my 

consent, for their own profitable purpose.  Furthermore, the Defendants have used 

 135



my story and likeness to create the character in the video game which suggests I have 

endorsed the use of the character.  I have not endorsed the use of the character. 

24. I am informed by my counsel, that even as a television personality, I have a 

legitimate property in interest in my public persona.  The Defendants’ use of my 

name, likeness, and personal life without my consent, is a violation of my own 

proprietary right.  

25. Annexed as EXHIBIT “K” is a copy of my amended complaint in this action, 

which details my causes of action and the damages sought.  I am confident that my 

grounds for relief are fully supported by the facts not known at bar, and that my 

action will be successful. 

26. The Amended Complaint was a last minute decision.  Up until late in the evening 

on March 27, 2014, my attorney, his law clerk and I intended to finalize the response 

to the motion to dismiss with regard to the filed complaint.  On March 27, 2014, my 

attorney, his law clerk, Samantha Welborne, and I made a strategical decision to 

change strategy in good faith. 

27. In light of the foregoing I am requesting Defendant’s motion to dismiss and 

application for sanctions be denied. 

28.  I respectfully refer the Court to the Affirmation of my attorney Thomas A. 

Farinella and the memorandum of law, for a full discussion of the relevant law. 

WHEREFORE, it is respectfully requested, that the relief sought herein be granted in its 

entirety. 
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Sworn to before me this  
 29th day of April 2014 
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ATTORNEY CERTIFICATION 

     To the best of my knowledge, information, and belief, formed after an inquiry reasonable 

under the circumstances, the presentation of the annexed Affidavit and the contentions contained 

therein are not frivolous as defined in subsection (c) of section 130-1.1.   

Dated: New York, New York 
 April 29, 2014 

       _/s/Thomas A. Farinella___________ 
       THOMAS FARINELLA, P.C. 
       By:  THOMAS A. FARINELLA 
       Attorney for the Plaintiff 
       147 West 35th Street, Suite 1008 
       New York, NY 10001 
       (917) 319-8579 
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EXHIBIT A TO GRAVANO AFFIDAVIT -
IMAGES OF KAREN GRAVANO AND “ANTONIA BOTTINO” CHARACTER

(REPRODUCED HEREIN AT P. 26)

 139



EXHIBIT B TO GRAVANO AFFIDAVIT -
TWEETS ON TWITTER, DATED OCTOBER 2013
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EXHIBIT C TO GRAVANO AFFIDAVIT -
TWEETS ON TWITTER [141­142]
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EXHIBIT D TO GRAVANO AFFIDAVIT -
TWEETS ON TWITTER, DATED OCTOBER 4, 2013 [143­144]
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EXHIBIT E TO GRAVANO AFFIDAVIT -
EXCERPTS FROM KAREN GRAVANO’S BOOK [145­146]
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EXHIBIT F TO GRAVANO AFFIDAVIT -
ARTICLE ABOUT KAREN GRAVANO
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EXHIBIT G TO GRAVANO AFFIDAVIT -
EXCERPTS FROM KAREN GRAVANO’S BOOK
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EXHIBIT H TO GRAVANO AFFIDAVIT -
EXCERPTS FROM KAREN GRAVANO’S BOOK
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EXHIBIT I TO GRAVANO AFFIDAVIT -
EXCERPTS FROM KAREN GRAVANO’S BOOK
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EXHIBIT J TO GRAVANO AFFIDAVIT -
THE NEW YORK TIMES ARTICLE ENTITLED, “JURY-FIXING CASE DROPPED

AFTER ARREST OF GRAVANO,” DATED MAY 3, 2000 [151­152]
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EXHIBIT K TO GRAVANO AFFIDAVIT -
AMENDED VERIFIED COMPLAINT, DATED MARCH 27, 2014

(REPRODUCED HEREIN AT PP. 15-25)

 153



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK       
=====================================X 
KAREN GRAVANO,      Index No. 151633/2014 

Plaintiff,                                              AFFIDAVIT OF  
ISYS SHAH 

-against-                
                                                                                                
TAKE-TWO INTERACTIVE, INC. AND  
ROCKSTAR GAMES, 

Defendants. 
=====================================X 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK )  ss: 
  
 ISYS SHAH, being duly sworn, deposes and says: 

1. I am writing on behalf of the Plaintiff, KARAN GRAVANO (“Plaintiff”).  I am 

fully familiar with all of the facts and circumstances surrounding the instant 

motion. 

2. I submit this affidavit in support of Plaintiff’s motion. 

3. Shortly after the game was released, I was with my boyfriend, at his house 

watching him play the video game “Grand Theft Auto V” (“GTA V”).   

4. While playing the game he arrived at a mission where he had to save the character 

Antonia from getting “whacked.”  He instantly said “Oh my God, look, I can’t 

believe Karen is in this game!” 

FILED: NEW YORK COUNTY CLERK 04/29/2014 INDEX NO. 151633/2014

NYSCEF DOC. NO. 62 RECEIVED NYSCEF: 04/29/2014

UNSIGNED AFFIDAVIT OF ISYS SHAH, FOR PLAINTIFF, IN OPPOSITION TO MOTION,
FILED APRIL 29, 2014 [154­156]
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5. As I watched him play the mission I knew that it was Karen in the game because 

of the character’s voice, story, and portrait.  The character looked like Karen, with 

the same color hair and facial features, and even spoke like Karen does.   

6. We listened to the character explain her story, which sounded like Karen, and is 

akin to Karen’s life story.  The part about the “Wise Bitches” television show is 

particularly associated with Karen and “Mob Wives” the show she appeared on.  

7. I assumed Karen was aware of the scene seeing how it included her portrait, voice 

and her life story.  

8. In light of the above, I submit this Affidavit in support of Plaintiff’s motion.    

 WHEREFORE, it is respectfully requested, that the relief sought herein be 

granted in its entirety, together with such other and further relief as this court may deem 

jus and proper.   

           
       ______________________________ 

ISYS SHAH 

        

Sworn to before me this 

_____ day of ___________, 2014. 

___________________________ 
Notary Public 
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ATTORNEY CERTIFICATION 

To the best of my knowledge, information, and belief, formed after an inquiry 

reasonable under the circumstances, the presentation of the annexed Affidavit and the 

contentions contained therein are not frivolous as defined in subsection (c) of section 

130-1.1.   

Dated: New York, New York 
 April 29, 2014 

            
      __/s/Thomas A.Farinella____________ 
      THOMAS A. FARINELLA, P.C. 
      By:  THOMAS A. FARINELLA 
      Attorney for the Plaintiff 
      147 West 35th Street, Suite 1008 
      New York, NY 10001 
      (917) 319-8579 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK       
=====================================X 
KAREN GRAVANO,      Index No. 151633/2014 

Plaintiff,                                              AFFIDAVIT OF  
EDWIN SULLIVAN 

-against-                
                                                                                                
TAKE-TWO INTERACTIVE, INC. AND  
ROCKSTAR GAMES, 

Defendants. 
=====================================X 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK )  ss: 
  
 EDWIN SULLIVAN being duly sworn, deposes and says: 

1. I am writing on behalf of the Plaintiff, KARAN GRAVANO (“Plaintiff”).  I am 

fully familiar with all of the facts and circumstances surrounding the instant 

motion. 

2. I submit this affidavit in support of Plaintiff’s opposition to the motion to dismiss. 

3. On or about November 11, 2013, I was playing the video game “Grand Theft Auto 

V” (“GTAV”).   

4. While playing the game I arrived at a mission called “burial” where I had to save 

the character named Antonia  Bottino from getting buried alive.  After I saved the 

character she gets into a car and begins to explain her life story.   
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5. As I listened to the character talk I believed it was Karen Gravano telling her life 

story.  I was perplexed, unaware that Karen was in the game, so I played the 

mission over with my wife present.   

6. My wife and I listened to the character’s story and she immediately said,“I didn’t 

know Karen was in this game!”  She also thought it was Karen Gravano.  

7. We researched the character on the internet and to our surprise it looked just like a 

thinner version of Karen Gravano with the same hair color, eye color, and facial 

structure. As my wife and I were laughing she said that she thought it would be 

“cool” to be in such a popular game. 

8. After realizing Karen was in the game, I called Karen’s boyfriend, who I am good 

friends with, and jokingly told him “Yo, I just saved your wifey!”  He did not 

know what I was talking about, not having played the game, and told me that “My 

wifey isn’t in the game.”   

9. I went on to explain to Karen’s boyfriend that she is in the game and told him the 

storyline and sent him a link to a YouTube video so he could view the scene.   

10.  In light of the above, it was my belief that Karen Gravano and her life story are 

used in GTAV.    

 WHEREFORE, it is respectfully requested, that the relief sought herein be 

granted in its entirety, together with such other and further relief as this court may deem 

just and proper.   
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       ______________________________ 
EDWIN SULLIVAN 

        
Sworn to before me this 

_____ day of ___________, 2014. 

___________________________ 
Notary Public 
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ATTORNEY CERTIFICATION 

To the best of my knowledge, information, and belief, formed after an inquiry 

reasonable under the circumstances, the presentation of the annexed Affidavit and the 

contentions contained therein are not frivolous as defined in subsection (c) of section 

130-1.1.   

Dated: New York, New York 
 April 29, 2014 

            
      __/s/Thomas A.Farinella____________ 
      THOMAS A. FARINELLA, P.C. 
      By:  THOMAS A. FARINELLA 
      Attorney for the Plaintiff 
      147 West 35th Street, Suite 1008 
      New York, NY 10001 
      (917) 319-8579 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK       
=====================================X 
KAREN GRAVANO,      Index No. 151633/2014 

Plaintiff,                                              AFFIDAVIT OF  
SAMANTHA WEBORNE 

-against-                
                                                                                                
TAKE-TWO INTERACTIVE, INC. AND  
ROCKSTAR GAMES, 

Defendants. 
=====================================X 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK )  ss: 
  
 SAMANTHA WELBORNE, being duly sworn, deposes and says: 

1. I am writing on behalf of the Plaintiff, KARAN GRAVANO (“Plaintiff”).  I am 

fully familiar with all of the facts and circumstances surrounding the instant 

motion. 

2. I submit this affidavit in support of Plaintiff’s motion. 

3. I work for the Law Office of Thomas Farinella P.C., as his law clerk. 

4.  On March 17 we received Defendants’ motion to dismiss and I began preparing a 

response to that motion.  That included researching applicable law and preparing 

Affidavits.   

5.  I assisted in the drafting of a brief in opposition to the Defendants motion dismiss. 

6.  On March 27, I met with Thomas Farinella and we consulted with our client, 

Karen Gravano, and made a last minute decision to change strategy.  
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7.  Up until late in the evening on March 27, after an extension was granted by Mr. 

Fiegelson, we intended on submitting an opposition to Defendants motion.  Mr. 

Farinella did not request the extension on any grounds of bad faith. 

           

           
       ______________________________ 

SAMANTHA WELBORNE 

        

Sworn to before me this 

_____ day of ___________, 2014. 

___________________________ 
Notary Public 
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ATTORNEY CERTIFICATION 

To the best of my knowledge, information, and belief, formed after an inquiry 

reasonable under the circumstances, the presentation of the annexed Affidavit and the 

contentions contained therein are not frivolous as defined in subsection (c) of section 

130-1.1.   

Dated: New York, New York 
 April 29, 2014 

            
      __/s/Thomas A.Farinella____________ 
      THOMAS A. FARINELLA, P.C. 
      By:  THOMAS A. FARINELLA 
      Attorney for the Plaintiff 
      147 West 35th Street, Suite 1008 
      New York, NY 10001 
      (917) 319-8579 
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AFFIDAVIT OF SAMANTHA WELBORNE, FOR PLAINTIFF, IN OPPOSITION TO MOTION,
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK       
==========================================X 
KAREN GRAVANO,       Index No.151633/2014 
 

 
 

Plaintiff,                                              AFFIRMATION 
 

 
-against-                

                                                                                                
TAKE-TWO INTERACTIVE, INC. AND  
ROCKSTAR GAMES, 
 

Defendants. 
========================================X 
 
 THOMAS A. FARINELLA, an attorney duly licensed to practice law in the Courts of the 

State of New York, being mindful of the penalties of perjury and pursuant to the CPLR duly 

affirms the following to be true. 

 1.  I am a member of the firm of Thomas A. Farinella, P.C., attorney for The Plaintiff, 

KAREN GRAVANO (“Plaintiff”), and as such, I am fully familiar with the facts contained 

herein.   

2.  I make this affirmation in opposition to Defendant’s motion to dismiss and for 

sanctions. 

3.  The facts are contained in the affidavit of the Plaintiff KAREN GRAVANO. 

4.  I have filed the Plaintiff’s claims in good faith and reasonable basis in the law.   

5.  On March 27, 2014, I was prepared to submit a response to Defendants’ motion to 

dismiss and called opposing counsel to ask for an extension.   

6.  It was late in the evening on March 27, that myself, along with Plaintiff and my law 

clerk, decided to pursue an alternate strategy and amend the original Complaint.   
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7.  Defendants’ opposing counsel has repeatedly threatened my client and I with 

sanctions and their arguments for such are unworthy.  From the outset of this case I reached out 

to Defendants counsel to have a good faith discussion about my clients claims and they refused 

to do so. 

DAMAGE TO MS. GRAVANO’S NAME AND LIKENESS 

8.  Civil Rights Code §51 entitles an individual, whose name is about to be used for trade 

or advertising purposes, without his “written” consent an absolute right to have such use 

enjoined regardless of the detriment to the defendants the equities of the situation or the loss 

inflicted upon defendant.1 The damage at bar is imminent; it has already occurred and is 

continuing to occur.  The damage to Ms. Gravano’s name and likeness is ongoing.  Ms. 

Gravanos personal life story is being used without her consent by Rockstar Games and Take-

Two Interactive to sell video games. Thus, the defendant is profiting from the use of Ms. 

Gravano’s name and likeness.  For these reasons, Ms. Gravano’s is suffering damage to her name 

and likeness and thus needs an order preventing the defendant from the further violation of her 

rights. 

CONCLUSION 

9.  This motion has been made necessary solely as a result of defendant’s violation of 

Civil Rights Code §50 and51 and the resulting damage caused to the plaintiff.  Ms. Gravano is 

currently suffering damage and will continue to suffer irreparable damage, should this motion be 

denied. 

WHEREFORE, it is respectfully requested that the instant motion be granted and for 

such other and further relief as to this Court may seem just and proper under the circumstances. 
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Dated: New York, New York 
        April 29, 2014 
 
       _/s/Thomas A. Farinella___________ 
       THOMAS FARINELLA, P.C. 
       By:  THOMAS A. FARINELLA 
       Attorney for the Plaintiff 
       147 West 35th Street, Suite 1008 
       New York, NY 10001 
       (917) 319-8579 
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CNN ARTICLE ENTITLED, “POLICE: 8 YEAR-OLD SHOOTS, KILLS ELDERLY
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CERTIFICATION PURSUANT TO CPLR § 2105 

I, Jared I. Kagan, an attomey associated with the finn 

of Debevoise & Plimpton LLP, attomeys for the Defendants­

Appellants, hereby ce1i ify pursuant to Section 2105 of the 

CPLR that the foregoing papers constituting the Record on 

Appeal have been personally compared by me with the 

originals filed herein and have been found to be tiue and 

complete copies of said originals and the whole thereof, all of 

which are now on file in the office of the Clerk of the County 

ofNew York. 

Dated: March 21, 2016 

Attomey for Defendants-Appellants 



STATEMENT PURSUANT TO CPLR 5531 

SUPREME COURT OF THE STATE OF NEW YORK 
COURT OF APPEALS, STATE OF NEW YORK 

________________________________________________ 

Karen Gravano, 
Plaintiff-Appellant 

—against— 

Take-Two Interactive Software, Inc. and Rockstar Games, 
Defendants-Respondents. 

________________________________________________ 

1. The index number of the case is 151633/14 

2. The full names of the original parties are as set forth above. There has been no change in the 
parties. 

3. The action was commenced in Supreme Court, New York County. 

4. A Verified Complaint was filed on February 15, 2014 and served with a summons on or about 
February 25, 2014.  An Amended Verified Complaint was filed and served on March 28, 
2014.  No answer has been served. 

5. Plaintiff Karen Gravano seeks damages and injunctive relief for alleged violations of her right 
to publicity and privacy under Sections 50 and 51 of the New York Civil Rights Law. 

6. This appeal is from an order of the Appellate Division, First Department, entered on 
September 1, 2016, which deemed it unnecessary to address defendants’ remaining grounds 
for dismissal. 

7. The appeal is on a full reproduced record. 

APL No. 
2017-00027 
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ORDER GRANTING LEAVE TO APPEAL TO THE COURT OF APPEALS, 

DATED FEBRUARY 16, 2017

State o_{New York 
Court of Appeals 

Present, Hon. Janet Difiore, Chief Judge, presiding. 

Mo . No. 2016 - 1016 
Karen Gravano, 

Appellant, 
v . 

Take-Two Interactive Software, Inc . 
et al., 

Respondents. 

Decided and Entered on the 
sixteenth day of February, 2017 

AppGllant having movGd for lc~vc to ~ppc~l to the 

Court of Appeals in the above cause; 

Upon the papers filed and due deliberation, it is 

ORDERED, that the motion is granted. 

John P. Asiello 
Clerk of the ' Court 



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------------------------------------------ x
KAREN GRAVANO,

Plaintiff,

- against -

TAKE-TWO INTERACTIVE SOFTWARE, INC.
and ROCKSTAR GAMES,

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:

Index No. 151633/2014

Assigned to Judge Joan M. Kenney
IAS Part 8

NOTICE OF ENTRY

------------------------------------------------------------ x

PLEASE TAKE NOTICE THAT annexed hereto as Exhibit A is a true and correct copy

of the September 1, 2016 decision and order of the Supreme Court, Appellate Division, First

Department in this action, duly entered on September 1, 2016.

Dated: September 1, 2016
New York, New York DEBEVOISE & PLIMPTON LLP

By: /s/ Jared I. Kagan

Jeremy Feigelson (jfeigels@debevoise.com)
Jared I. Kagan (jikagan@debevoise.com)
919 Third Avenue
New York, New York 10022
(212) 909-6000

Counsel for Defendants
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Tom, J.P., Friedman, Richter, Kapnick, Gesmer, JJ.

1552- Index 151633/14
1553 Karen Gravano, 156443/14

Plaintiff-Respondent,

-against-

Take-Two Interactive Software, Inc., et al.,
Defendants-Appellants.

 - - - - -
 Lindsay Lohan,

Plaintiff-Respondent,

-against-

Take-Two Interactive Software, Inc., et al.,
Defendants-Appellants.

Debevoise & Plimpton LLP, New York (Jeremy Feigelson of counsel),
for appellants.

Law Office of Thomas A. Farinella, P.C., New York (Thomas A.
Farinella of counsel), for Karen Gravano, respondent.

The Pritchard Law Firm, New York (Robert O. Pritchard of
counsel), for Lindsay Lohan, respondent.

Order, Supreme Court, New York County (Joan M. Kenney, J.),

entered March 14, 2016, which, to the extent appealed from,

denied defendants’ motion to dismiss the first cause of action in

the Gravano complaint and for sanctions, unanimously modified, on

the law, to grant the part of the motion seeking to dismiss, and

otherwise affirmed, without costs.  Order, same court and

Justice, entered March 14, 2016, which denied defendants’ motion
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to dismiss the Lohan complaint and for sanctions, unanimously

modified, on the law, to grant the part of the motion seeking to

dismiss, and otherwise affirmed, without costs.  The Clerk is

directed to enter judgment in each action dismissing the

complaint.

In these appeals, each plaintiff alleges that defendants

violated her right to privacy under New York Civil Rights Law §

51 by misappropriating her likeness for use in the video game

“Grand Theft Auto V.”  This video game takes place in the

fictional city “Los Santos,” which itself is in a fictional

American state of “San Andreas.”  Players control one of several

main characters at various points in the game, engaging in

approximately 80 main story missions as well as many optional

random events.  Plaintiffs allege that during certain optional

random events, the player encounters characters that are

depictions of plaintiffs.

Gravano alleges that in one of the optional random events in

the video game, the character Andrea Bottino is introduced, and

that her image, portrait, voice, and likeness are incorporated in

this character.  Specifically, Gravano argues that the character

uses the same phrases she uses; that the character’s father

mirrors Gravano’s own father; that the character’s story about
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moving out west to safe houses mirrors Gravano’s fear of being

ripped out of her former life and being sent to Nebraska; that

the character’s story about dealing with the character’s father

cooperating with the state government is the same as Gravano

dealing with the repercussions of her father’s cooperation; and

that the character’s father not letting the character do a

reality show is the same as Gravano’s father publicly decrying

her doing a reality show.

Lohan alleges that defendants used a look-alike model to

evoke Lohan’s persona and image.  Further, Lohan argues that

defendants purposefully used Lohan’s bikini, shoulder-length

blonde hair, jewelry, cell phone, and “signature ‘peace sign’

pose” in one image, and used Lohan’s likeness in another image by

appropriating facial features, body type, physical appearance,

hair, hat, sunglasses, jean shorts, and loose white top. 

Finally, Lohan argues that defendants used her portraits and

voice impersonation in a character that is introduced to the

player in a “side mission.”

Both Gravano’s and Lohan’s respective causes of action under

Civil Rights Law § 51 “must fail because defendants did not use

[plaintiffs’] ‘name, portrait, or picture’” (see Costanza v

Seinfeld, 279 AD2d 255, 255 [1st Dept 2001], citing Wojtowicz v
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Delacorte Press, 43 NY2d 858, 860 [1978]).  Despite Gravano’s

contention that the video game depicts her, defendants never

referred to Gravano by name or used her actual name in the video

game, never used Gravano herself as an actor for the video game,

and never used a photograph of her (see Costanza at 255; see

generally Wojtowicz at 860).  As to Lohan’s claim that an avatar

in the video game is she and that her image is used in various

images, defendants also never referred to Lohan by name or used

her actual name in the video game, never used Lohan herself as an

actor for the video game, and never used a photograph of Lohan

(see Costanza at 255).

Even if we accept plaintiffs’ contentions that the video

game depictions are close enough to be considered representations

of the respective plaintiffs, plaintiffs’ claims should be

dismissed because this video game does not fall under the

statutory definitions of “advertising” or “trade” (see Costanza

at 255, citing Hampton v Guare, 195 AD2d 366, 366 [1st Dept

1993], lv denied 82 NY2d 659 [1993] [stating that “works of

fiction and satire do not fall within the narrow scope of the

statutory phrases ‘advertising’ and ‘trade’”]; see generally

Brown v Entertainment Merchants Assn., 564 US 786, 790 [2011]

[“(l)ike the protected books, plays, and movies that preceded
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them, video games communicate ideas . . .” and deserve First

Amendment protection]).  This video game’s unique story,

characters, dialogue, and environment, combined with the player’s

ability to choose how to proceed in the game, render it a work of

fiction and satire.

Further, Lohan’s claim that her image was used in

advertising materials for the video game should also be

dismissed.  The images are not of Lohan herself, but merely the

avatar in the game that Lohan claims is a depiction of her (see

Costanza at 255 [the “use of the character in advertising was

incidental or ancillary to the permitted use[,]” and therefore

was not commercial]).

In view of the foregoing, it is unnecessary to address

defendants’ remaining grounds for dismissal.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 1, 2016

DEPUTY CLERK

75

  

187



 

CERTIFICATION PURSUANT TO CPLR § 2105 

 

I, Thomas A. Farinella, a member of the firm of The Law Office of Thomas A. 
Farinella, attorneys for Plaintiff-Appellant, hereby certify pursuant to § 2105 of the CPLR 
that the foregoing papers constituting the Record on Appeal have been personally 
compared by me with the originals filed herein and have been found to be true and 
complete copies of said originals and the whole thereof, all of which are now on file in the 
office of the clerk of the Supreme Court, County of New York. 

Dated:  April 13, 2017 

 

 The Law Office of Thomas A. Farinella 

By:  

  Thomas A. Farinella 
 Attorneys for Plaintiff-Appellant 
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